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M| / ORDER

PER AMARJIT SINGH, JM:

The assessee has filed the present appeal against the order dated
06.11.2017 passed by the Commissioner of Income Tax (Appeals)-51,
Mumbai [hereinafter referred to as the “CIT(A)] relevant to the A.Y.2014-

15.

2. The assessee has raised the following grounds of appeal: -

On the facts and in circumstances of the case and in law the Ld.
CIT(A) erred in confirming the disallowance of claim of
deduction, amounting to Rs.22,02,93,000/- u/s 80IA of the I.T.
Act, 1961, relying upon the decision of the Hon’ble ITAT Mumbai
for I.T. Asst. Years 2004-05 to 2010-11, for the reasons
mentioned in the order.

2. On the facts and in circumstances of the case and in law the Ld.
CIT(A) erred in confirming the disallowance u/s 80IA of the I.T.
act, 1961 treating the appellant as works contractor and not as
developer for the reasons mentioned in the order.
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3. The appellant craves leave to add, alter, vary, omit, substitute or
amend the above grounds of appeal and/or the relief claimed, at
any time before or at the time of hearing of the appeal.”

3. The brief facts of the case are that the assessee filed its return of
income on 28.11.2014 declaring total income to the tune of
Rs.36,64,10,280/- relevant to the A.Y. 2014-15. Thereafter, assessee filed
the revised return of income on 30.03.2016 declaring total income to the
tune of Rs.14,59,38,910/-. The assessee filed a copy of Tax Audit Report in
Form No. 3 CA and 3CD together with printed annual accounts during the
assessment proceedings. Notices u/s 143(2) & 142(1) of the I.T. Act, 1961
were issued and served upon the assessee. The assessee company was
engaged in the business of activity of manufacture and laying of pipe lines
of RCC pipes, hume steel pipes, pre-stressed concrete pipes, bar wrapped
steel cylinder pipes, joint pipes, penstocks for water supply etc. The
assessee claimed deduction u/s 80IA of the L.T. Act, 1961 in sum of
Rs.22,02,93,000/-. Notice was given and after the reply of the assessee, the
claim of the assessee was declined and the income of the assessee was
assessed to the tune of Rs.36,73,62,022/- and Book Profit u/s 115JB of the
I.T. Act, 1961 to the tune of Rs.38,68,89,949/-. Feeling aggrieved, the
assessee filed an appeal before the CIT(A) who dismissed the appeal of the
assessee, therefore, the assessee has filed the present appeal before us.
ISSUE Nos. 1 & 2

4. Under these issues the assessee has challenged the finding of the
CIT(A) in which the CIT(A) has confirmed the disallowance of deduction
us/ 80IA of the L.T. Act, 1961 in sum of Rs.22,02,93,000/-. The Ld.
Representative of the assessee has argued that the assessee was the work

contractor and was not working as developer and being a work contractor
the claim u/s 80IC is liable to be allowed in the interest of justice. However,
it is also argued that the claim of the assessee has being restored before the
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AO in the earlier year, therefore, the issues are liable to be restored
accordingly before the AO to decide afresh in accordance with law.
However, on the other hand, the Ld. Representative of the Department has
strongly relied upon the order passed by the CIT(A) in question. The copy
of order in case of ITA. No0.2210/M/2017 dated 19.09.2018 for the
A.Y.2012-13 is on the file in which we found that the claim of the assessee
has been restored before the AO to decide the matter of controversy afresh
in view of the decision of Hon’ble ITAT in the assessee’s own case for the
A.Y.2009-10, 2010-11 & 2011-12. The relevant finding has been given in
para no. 3 which is hereby reproduced as under: -

“3. We have considered the rival submission of both the parties and have
gone through the orders of authorities below. We have noted that similar
ground of appeal was raised by assessee in Assessment Year 2011-12 in
ITA No. 2868/Mum/2016 and the Co-ordinate Bench of Tribunal by
following the decision of Assessment Year 2009-10 and 2010-11 restored
the same to the file of Assessing Officer. Therefore, respectfully following
the decision of Co-ordinate Bench, the appeal of the assessee is restored
to the file of Assessing Officer to decide in accordance with the direction
contained in order dated 03.01.2017 in ITA No. 2868/Mum/2016.”

5. Since the matter of controversy from the earlier year is pending and
the issues have been restored before the AO for the A.Y. 2009-10, 2010-11
& 2011-12, therefore, in the said circumstances, we set aside the finding of
the CIT(A) on the said issues and restored the issues before the AO to
decide the matter of controversy afresh in view of the direction given by the
Hon’ble ITAT in the appeal of the assessee in ITA. No.2210/M/2017 dated
19.09.2018 for the A.Y.2012-13. Needless to say that an opportunity of
being heard is liable to be given to the assessee in accordance with law.
Accordingly, these issues are decided in favour of the assessee against the

revenue.
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6. In the result, the appeal of the assessee is hereby ordered to be

allowed for statistical purposes.

Order pronounced in the open court on this 07/08/2019

Sd/-

(M. BALAGANESH)
ACCOUNTANT MEMBER

Mumbai; Dated 07/08/2019
Vijay/ Sr. PS
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